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Keep Washington Working (KWW)

In 2019 the Washington State Legislature passed the Keep
Washington Working Act (KWW) to support the State’s
interest “in ensuring the state of Washington remains a
place where the rights and dignity of all residents are
maintained and protected in order to keep Washington

working.”
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Immigrant Workers in Washington

* Nearly one million Washingtonians are immigrants. One
out of every seven people in the state

* Immigrants make up over 16% of the workforce

* 15% of all business owners in the state were born
outside the country, and these business owners have a
large impact on the economy through innovation and
job creation.

* Immigrants make a significant contribution to the
economic vitality of this state, and it is essential that
state policy recognize their importance to Washington's
economy.
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Governor Executive Orders

* EO 16-01Privacy Protection and Transparency in State Government

* EO 17-01Reaffirming Washington’s Commitment to Tolerance,
Diversity, and Inclusiveness

* EO 25-04 Protecting immigrant families and responding to family
separation

* EO 25-09 Reaffirming Washington's Commitment to Protecting the
Rights and Interests of Immigrant Communities
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https://governor.wa.gov/sites/default/files/exe_order/eo_16-01.pdf
https://governor.wa.gov/sites/default/files/exe_order/eo_17-01.pdf
https://governor.wa.gov/sites/default/files/exe_order/eo_17-01.pdf
https://governor.wa.gov/sites/default/files/exe_order/EO%2025-04.pdf
https://governor.wa.gov/sites/default/files/exe_order/EO%2025-04.pdf
https://governor.wa.gov/sites/default/files/exe_order/25-09%20-%20Protecting%20Immigrant%20Communities%20%28tmp%29.pdf
https://governor.wa.gov/sites/default/files/exe_order/25-09%20-%20Protecting%20Immigrant%20Communities%20%28tmp%29.pdf

Keep Washington Working Act’s intended impact

 Protect Washington residents
« Usage of limited resources

e Humanitarian and economic concerns
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Keep Washington Working Act’s provisions

e Clarifies state role in federal
immigration enforcement

o KWW recognizes that a
person’s immigration status,
presence in the US, or
employment alone are not
matters for state or local police
action.

o Federal government bears the
responsibility to enforce its
immigration laws, rather than
state and local entities
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* Requires State Agencies to Limit
Collection of Personal Information

o KWW created new
prohibitions on data collection
and sharing

* Ensure Peace and Safety in Public
Places

o Public schools, health facilities,
courthouses, and shelters.



KWW:'’s provisions

« KWW Created a statewide work group in Department of Commerce to
develop strategies, conduct research, and support efforts to ensure the
stability of the state’s immigrant work force and to support immigrant
business owners.
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AGO'’s Role to Implement KWW: Model policies

Public schools

Public health facilities

« KWW created an affirmative
obligation for the AGO to publish
model policies to limit immigration
enforcement to the fullest extent
possible and consistent with
federal and state law.

Courthouses

Public shelters

State & local law enforcement
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Considerations and Best Practices for Data
Collection & Security in Light of KWW
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Legal Considerations

 Federal Law, 8 USC Section 1373, which governs “Communication between
government agencies and the Immigration and Naturalization Service,” only
restricts agencies from barring their staff from sharing or receiving
information stating what a person’s citizenship or immigration status is with

tederal immigration authorities. US v. CA, 921 F.3d 865, 892 (2019).

« KWW does not conflict with this. It prohibits state agencies from collecting,
using, or disclosing information for immigration enforcement purposes
unless such action is required by law or as necessary condition of federal

funding to the state. RCW 43.17.425
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Legal Considerations

e Limiting use of local law enforcement and other state and local resources to
enforce federal law are supported by the Tenth Amendment to the U.S.
Constitution (“powers not delegated to the U.S. by the Constitution, nor
prohibited by it to the states, are reserved to the states respectively, or to the
people.”). Under the Tenth Amendment’'s doctrine, the Ninth Circuit has
held that while “the federal government [is] free to expect” cooperation
between state and federal immigration authorities, it cannot “require” state
cooperation without running afoul of the Tenth Amendment. California, 931
F.3d at 891.
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Legal Considerations

« Washington law defines “immigration or citizenship status” as “such status
has been established to such individual under the Immigration and
Nationality Act.” Therefore, speculation about a person’s citizenship or
immigration status and information that supports such speculation would
not constitute “information regarding the citizenship or immigration status”
covered under Section 1373. RCW 43.17.420(7).

« KWW amended past information sharing laws: It repealed RCW 10.70.140
(which required public correctional facilities and jails to inquire into peoples’
nationalities and notify federal immigration authorities under certain
circumstances) and RCW 10.70.150 (which required court clerks to give
certain court records to federal immigration authorities).
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KWW Prohibitions - State Agencies

« No state agency, including law enforcement, may use agency funds,
facilities, property, equipment, or personnel to investigate, enforce,
cooperate with, or assist in the investigation or enforcement of any
federal registration or surveillance programs or any other laws, rules, or
policies that target Washington residents solely on the basis of race,
religion, immigration, or citizenship status, or national or ethnic origin.
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KWW Prohibitions - State Agencies

 Certain state agencies shall review their policies and identify and make any changes
necessary to ensure that:

(a) Information collected from individuals is limited to the minimum necessary
(b) Information collected from individuals is not disclosed except as necessary

(c) Agency employees may not condition services or request information or proof
regarding a person's immigration status, citizenship status, or place of birth; and

(d) Public services are available to, and agency employees shall serve, all Washington
residents without regard to immigration or citizenship status.

- Any changes to agency policies required by this section must be made as expeditiously
as possible, consistent with agency procedures. Final policies must be published.

Tech
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State Agency Prohibitions: Exceptions

« Nothing prohibits the collection, use, or disclosure of information that
IS:
(a) Required to comply with state or federal law;

(b) In response to a lawfully issued court order;

(c) Necessary to perform agency duties, functions, or other business, as
permitted by statute or rule, conducted by the agency that is not
related to immigration enforcement;

(d) Required to comply with policies, grants, waivers, or other
requirements necessary to maintain funding; or

(e) In the form of deidentified or aggregated data, including census
data.
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KWW Prohibitions - Law Enforcement

To limit state and local involvement with immigration enforcement, KWW
generally prohibits certain actions, including the following by law
enforcement agencies:

» Giving access to people in local or state custody to federal immigration
authorities for noncriminal matters, except with court order or as required by
state or federal law, and only with the person’s consent in writing if an

interview is to take place. RCW 10.93.160(6).

* Inquiries into and collection of immigration or citizenship status, or a
person'’s place of birth, unless the information is connected to an
investigation into a state or local criminal violation. RCW 10.93.160(4).
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KWW Prohibitions - Law Enforcement

* Disclosure of non-public personal information to federal immigration
authorities in any non-criminal manner, except as required by law. RCW
10.93.160(5).

* Entry into, or renewal of any contract, agreement, or arrangement, that
would grant a state or local officer authority for federal civil immigration
enforcement, including any 8 USC section 1357(g) agreement. RCW
10.93.160(11).

e Some exceptions for Department of Corrections
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Best Practices: Gathering Information Related to Immigration or
Citizenship Status

* State agency personnel should not inquire about, request, or collect from
any person information about the immigration or citizenship status, or place
of birth of any person accessing public services or visiting public spaces.

* State agency personnel should review their program requirements, and
where possible, should identify alternative means to assess an individual’s
eligibility for any services.

» State agency personnel should consult with legal counsel regarding whether
they can accept alternative identification records or other documentation
besides those implicating immigration or citizenship status to provide
services or to determine eligibility for programs.
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Best Practices: Personal Information

 Federal prohibition on limits to sharing information under 8 USC § 1373 applies
only to information related the “citizenship or immigration status” of an individual.

o RECALL: “Immigration or citizenship status” means as such status has been
established to such individual under the immigration and nationality act. RCW
43.17.420.

* No federal limitation on prohibiting sharing of other information.

“Personal information” means names, date of birth, addresses, GPS coordinates
or location, telephone numbers, email addresses, social media handles or
screen names, social security numbers, driver’s license numbers, parents’ or
affiliates’ names, biometric data, or other personally identifiable information.
"Personal information” does not include immigration or citizenship status. See
AGO Model Policies.
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https://app.leg.wa.gov/RCW/default.aspx?cite=43.17.420
https://app.leg.wa.gov/RCW/default.aspx?cite=43.17.420

Information Gathering: Exceptions

* The information is truly necessary to properly provide services.

* The information is required to determine eligibility for state or federal
programs or to comply with federal reporting requirements for special
programs.

* The information is directly connected to a law enforcement agency
investigation into violation of state or local law.

* You are required by law to collect the information.
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Best Practices: Storing Information

« Where possible, state agencies should put their policies for gathering and
storing information in writing and make those policies available to any
person from whom they collect information related to immigration or
citizenship status.

* Where possible, records of information regarding a person’s immigration or
citizenship status, or place of birth, should be aggregated or de-identified
from the individual, unless otherwise required by law.
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Best Practices: Sharing Information

« Where possible, state agencies should identify what information they
disclose to other entities, including entities that enforce federal immigration
laws, and make those disclosures known to any person from whom they
collect information.

* Where possible, records of information regarding a person’s immigration or
citizenship status, or place of birth, should be aggregated or de-identified
from the individual, unless otherwise required by law.
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Best Practices: Responding to Information Requests

» State agencies should not provide any person engaged, or intending to engage, in
immigration enforcement, including federal immigration authorities, any personal
information of clients or visitors except as required by law.

* State agencies should not require their personnel to answer questions or provide
information to any person engaged, or intending to engage, in immigration
enforcement, including federal authorities, absent a court order or judicial warrant.

* State agencies should designate an individual or individuals to keep a record of
any requests for immigration or citizenship status information. If the request is from
a federal immigration authority, where possible, the designated individual should
record the official’'s name, badge number or other identifying information, agency,
date, time, specific law enforcement purpose, and proposed law enforcement
action to be taken.
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Best Practices: Responding to Information Requests

* |If a state agency is required to disclose an individual’s information without
their authorization to any person engaged, or intending to engage, in
immigration enforcement, including federal immigration authorities, to
comply with a court order or judicial warrant, then agency personnel should
document the disclosure and the reason disclosure was required.
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Draft language example*

[Standard language re: process for providing notice and opportunity to seek
an injunction]

New draft language:

Recipient must act in good faith and conduct due diligence prior to determining that
notice cannot be provided without breaching a legal requirement or court order,
including when responding to a large or otherwise unusual request that could reveal
sensitive data such as information about immigration status, reproductive health care
services, or gender affirming treatment. Any assertion by a requestor that [vendor] must
disclose information without providing notice to [the state] must be documented in
writing and provided to [the state] as soon as legally permissible.

* This is an example only. Not a modelterm and not legal advice.
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Resources

* AGO Resources
« KWW Law Enforcement FAQ
- KWW Model Policies
« Know Your Rights: Civil Immigration Enforcement in Washington

 Community Resources
« NILC - Sample Immigration Enforcement Documents
* NILC - Other Resources
* NWIRP - Know Your Rights
« ACLU - Know Your Rights
* [LRC - Community Resources
* NIJC - Know Your Rights
« CFIA - Know Your Rights
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https://www.atg.wa.gov/keep-washington-working-act-faq-law-enforcement#1
https://www.atg.wa.gov/keep-washington-working-act-faq-law-enforcement#1
https://www.atg.wa.gov/immigrationguidance
https://www.atg.wa.gov/immigrationguidance
https://www.atg.wa.gov/know-your-rights-civil-immigration-enforcement-washington
https://www.atg.wa.gov/know-your-rights-civil-immigration-enforcement-washington
https://agportal-s3bucket.s3.us-west-2.amazonaws.com/KnowYourRights/ImmigrationEnforcementDocumentSamples.pdf?VersionId=.YHZHUel7mMbJ2RrX58Y3GNIotL6zbK9
https://agportal-s3bucket.s3.us-west-2.amazonaws.com/KnowYourRights/ImmigrationEnforcementDocumentSamples.pdf?VersionId=.YHZHUel7mMbJ2RrX58Y3GNIotL6zbK9
https://agportal-s3bucket.s3.us-west-2.amazonaws.com/KnowYourRights/ImmigrationEnforcementDocumentSamples.pdf?VersionId=.YHZHUel7mMbJ2RrX58Y3GNIotL6zbK9
https://agportal-s3bucket.s3.us-west-2.amazonaws.com/KnowYourRights/ImmigrationEnforcementDocumentSamples.pdf?VersionId=.YHZHUel7mMbJ2RrX58Y3GNIotL6zbK9
https://agportal-s3bucket.s3.us-west-2.amazonaws.com/KnowYourRights/ImmigrationEnforcementDocumentSamples.pdf?VersionId=.YHZHUel7mMbJ2RrX58Y3GNIotL6zbK9
https://www.nilc.org/resources/
https://www.nilc.org/resources/
https://www.nilc.org/resources/
https://www.nilc.org/resources/
https://www.nilc.org/resources/
https://www.nwirp.org/resources/kyr/
https://www.nwirp.org/resources/kyr/
https://www.nwirp.org/resources/kyr/
https://www.nwirp.org/resources/kyr/
https://www.aclu.org/know-your-rights/immigrants-rights
https://www.aclu.org/know-your-rights/immigrants-rights
https://www.aclu.org/know-your-rights/immigrants-rights
https://www.aclu.org/know-your-rights/immigrants-rights
https://www.ilrc.org/community-resources
https://www.ilrc.org/community-resources
https://www.ilrc.org/community-resources
https://www.ilrc.org/community-resources
https://immigrantjustice.org/know-your-rights
https://immigrantjustice.org/know-your-rights
https://immigrantjustice.org/know-your-rights
https://immigrantjustice.org/know-your-rights
https://www.cfiaus.com/rights/know-your-rights-ice/
https://www.cfiaus.com/rights/know-your-rights-ice/
https://www.cfiaus.com/rights/know-your-rights-ice/
https://www.cfiaus.com/rights/know-your-rights-ice/

WaTech

Washington Technology Solutions

Thank youl!

privacy@watech.wa.gov

watech.wa.gov/privacy-data-protection
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mailto:privacy@watech.wa.gov
https://watech.wa.gov/privacy-data-protection
https://watech.wa.gov/privacy-data-protection
https://watech.wa.gov/privacy-data-protection
https://watech.wa.gov/privacy-data-protection
https://watech.wa.gov/privacy-data-protection
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